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Background
On 20 December 2007, the Remote Gambling Association ("RGA") filed a complaint with the European Commission concerning possible action in the WTO against enforcement of US gambling law. The complaint was filed pursuant to the EU Trade Barriers Regulation ("TBR"). 

On 11 March 2008 the Commission launched a formal investigation into the RGA's complaint under the TBR and on 26 March 2009 the Commission circulated a report of its conclusions to EU Member States.

The report concludes that US laws on remote gambling and their enforcement against EU companies constitute an obstacle to trade that is inconsistent with WTO rules and that WTO action would be justified, but that this issue should at first be addressed with the US administration with a view to finding an amicable solution. 

Catherine Ashton, EU Commissioner for Trade, has commented: "I am hopeful that we can find a swift, negotiated solution to this issue."
The key issues
The report finds that US laws on remote gambling and their enforcement against EU companies constitute a barrier to market access which has adverse effects on EU economic interests. Furthermore, EU companies are discriminated against: US companies are allowed to freely operate certain types of online gambling in the US, while European companies and individuals cannot and even face criminal prosecution. This is incompatible with US WTO commitments on gambling and betting services, and specifically with GATS Articles XVI (on market access) and XVII (on national treatment). According to the report, the measures also cannot be justified under Article XIV on the grounds of public policy concerns.

Whilst the US is currently in the process of withdrawing its WTO commitments on gambling and betting services, the report concludes that the US will remain bound by its WTO obligations on gambling in relation to any cross-border trade in gambling services that took place prior to the completion of the withdrawal. EU suppliers of remote gambling services withdrew from the US market when the US enacted a law in October 2006 clarifying that Internet gambling was considered to be illegal (prior to this the US laws were unclear). The relevant trade in services therefore took place when the US's WTO commitments were still in force. Any enforcement action by the US against EU suppliers in relation to these previous activities would therefore continue to violate the GATS and give rise to a right to WTO action by the EU.
The US measures have had and continue to have an adverse effect on EU suppliers of remote gambling services, as well as suppliers of financial and advisory services to these remote gambling companies, including substantial loss of revenues. There continues to be a severe threat of enforcement action by the US against EU companies who supplied gambling services to the US prior to their withdrawal in 2006 and against individuals who were associated with these companies, such as shareholders and directors, including potential criminal sanctions such as large fines and imprisonment.

The report concludes, therefore, that it is in the EU's interest that a solution to this WTO-violating US enforcement action is reached. 
